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OPINION AND AWARD

A hearing in the above-captioned matter was held before the undersigned arbitrator,
Robert A. McCormick on October 11, 2007 in Southfield, Michigan. At the hearing, the Parties
examined witnesses and introduced documentary evidence in support of their respective
posiions. Thereafer, through Counsel, the Parties submitled written briefs o the arhitrator,
This Cpinion and Award is based upon carcful consideration of this evidence and arsument.
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Bruce A, Sucher, Esg. Attorney, Wayne County Community
College
Gillian H. Talwar, Esq. Attorney, Wayne County Community
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ISSUE:

Did Wavne County Community Cellege (herein, “the College™ or “the Employer™) vielate
the cotlective bargaining conteact with the Wayne County Community College Federation of
Teachers, AFT Local 2000 (herein, “the Union™) by permitting more than twenty-five students to

errell in anline courses?

RELEVANT CONTRACT PROVISIONS:

ARTICLE XVII

CLASS SIAE

A. During the academic year the regular obligation headeount maximum shall be thirty six
(367 students except that in English composition, and in Speech classes the regular
obligation headeount maximum shall be twenty ive (23) students, and further provided in
labarmtory and shop classes the regular obligation headcount maximum shall be the
smaller of the fellowing: the number of stations available for students to work at or thirty
six (36) students.

B. The Employer shall give special consideration to the problems pertaining to the
introduction of new courses, 1o the sustaining of advanced courses essential to the
inteprity of particular programs and/or departments, to commitments made o students
enrolled in sequential programs, to changes in physical facilities of the College, and to
experimental teaching methods, as these problems pentain o class size. In order to solve
some of these problems, the regular obligation headcount maximum may have to be
increased in particular situations, However, the regular obligation headeount maximum
ag stated above shall be increased only after prior consullation with the Federation and
alter prior written approval of the Federation.

. There shall be no additional payment for students in excess of the regular obligation
headeount maximum per class unless students are placed without the instructor’s
permission. The instructor shall confirm the admission of additional student{s) in
writing. In the event students are placed without the instructor’s permission, the faculty
member shall be paid at a rate of $30.00 per student for each student in excess of the total
regular obligation headeount maximum per class, provided class size shall be computed
on the basis of students officially listed on the computer produced final grade roster and
for whom the instructor records a letter grade or an incomplete.
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The taculty imember shall eomplete the request for compensation, on forms provided by
the emplover. at the time of submission of tinal grades and shall reecive compensation
within twenty (207 days.

[n the event that the student headeount s greater than or equal to fifty (30) as of the close
ol late reeasiration for any semester, the class, unless it is a telecourse, shall be divided
mnto two approsimately equal sections. Telecourses and interactive video courses will be
divided when the headeount in the course 15 greater than or equal to sisty (60) as of the
close of the sccond week of class.

ARTICLE XXXVI

DISTANCE FEDUCATION

Class Size

The class size Jor any distance education course which is offered at the District shall be

that class size established for the course as taught at the Districl in a traditional delivery mode,
puesuant to Article XVIT{A) ol the Collective Bargaining Agreement, with the following

exceptions:
b, The class size Jor any on-line course shall not exceed twenty-five (25) students for
the term of this contract . . ..
FACTS:

The Facts of this case were presented through the lestimony of two witnesses: Dr. Beatrice

Talpos, Professor of Political Science at Wayne Counly Community College (herein, “the

College”); and D, George Swan, Vice-Chancellor of the College.

Dir, Talpos, a faculty member at the College since 1971, teaches courses in Political

Science and American History, She has also served as chief nepotiator {or the Union for two

yuars, as grievance chair for approximately ten years, and as a member of the Union negotiation

team for some eight 1o len years.

[r. Talpos testified that the College has offered onlive classes since approximately 1998




or 19994 part of distance learning, she said, onling classes are classes in which a class web site
15 established where students obtaimn assigements, and imteract with the facully member as well ax
ather students. Known as asynchronous learning, both students and faculty are able 1o come to
the website at their convenience w accomplish weekly assignments in such online classes.

Dr. Talpos testified that Anticle XXXV of the Parties” collective bargaining agreement’
dealing with online classes has been part of the Partics” collective bargaining agreement since
2000, and that the language has remained unchanged in the contract since then. She testified that
before this language was agreed upon, the practice at the College was to limil the number of
sludents in online classes tw twenty students. Enrollment was not cut ofT at that point, she said,
but it more than twenty students enrolled in the class. 2 new section was created, and the same
instructor would teach, and be compensated for teaching, the new section,

In 2000, Dr, Talpos said, the Union proposed in negotinlions to limit the class size in
online courses o twenty students.” The College, on the ather hand, sought to set the class size at
thirty. She was aware, she said, that there was a fairly sizeable dropout rate among online
students, and, thus, she said, the Parties settled on twenty-five students as the maximum on-line
class size.

There was also discussion during those negatiations, she recalled, aboul how this class
size language would interact with other parts of the contract, including language requiring
additional compensation to teachers Tor regular classes that exceeded the contractual limits. Dr.

Talpos remembered telling Jim Zeman, the negotiator for the College, that she wished to make it

Joint exh. 1.

4 See, Union exh. 3.



clear that Article XY did not apply to distance learning, and be that he respondaed “of course
not.™

D, Talpos testilied that small class sizes are more imporiant for online clisses than tor
regular classes because online classes reguire a “towlly different way of desigming the course™ in
order to stimulate sludent engagement. Students must engage with the mstructor, she sand, as
well as with the material and the other students. Facuolty teaching online classes must take
sipnilicant training before undertaking such instroetion and, Dr, Talpos said, the Collepe now bas
a formal, semester-long, program leading to certification that 15 required of facally belore they
can teach online couwrses, Morcover, D, Talpos said, online classes take a great deal of time to
develop. "You can't just take your netes and uplead them,” De. Talpos said,
your must prepare a class that will bring out maximum student engagement.”™ She estimaled that
approximately ten additional hours for each contact hour are required to adequately prepare an
omline class, An online class 15 not a lecture situation, she said. Instead, she added, “you have to
have students doing something all the time.” As a result, she said, preparing small written
assignments cach week is usually required. Unless students are regularly submitting work, she
gaid, “you don't know if they are out there.”™

Recording student attendance in online courses is problematic, Dr. Talpos said, and
becomes a matter of reviewing the various assignments, quizzes and the like that the students are

undertaking, While the dropout rate for courses at the College generally is high, Dr. Talpos said,

i The College objects to the consideration of this testimony on the basis that it 15 an
out of court statement offered for the truth of the matter asserted and 13, therelore,
hearsay and inadmissable. This objection is considered in the Discussion seclion
of this Opinion and Award.



when a student drops out of a0 ouline class, they may do so only after they have already
participated w some degree. D Talpos testified that if she does nol hear from o student For a
while she will atlempt to contact him or her to try to find oot why they are not participating, The
nature of online classes, she said. requires an unosually high degree of c-mail communication
hetween teachers and students and among students as well.

Dre. Talpos identitied a document entitled “Percentage of enrelled credit hours by
campus™ dated September 7, 20067 which noted that she was teaching one section of History 250
and six sections of Political Science 101, In five of those six sections, the class [imit was sct at
thirty and in one 11 was set ot thiny-two. A similar document for Fall, 2007" shows Dr, Talpos
teaching two scctions of History 250 and four sections of Political Science 101, 1n each of those
sections, the maximum encollment is sel at thirty. According to De. Talpos, the College did not
ask the Union to agree o raise the limit for online courses from the contractual limit of twenty-
five, and instead has continued to schedule classes for more than that number. The College has
not allewed mare than thirly students to enroll in her classes this semester, Dr. Talpos said, and
while some students have dropped out, she has more than twenty-five students in each of her
classes. Online faculty, De. Talpos said, have never been compensated for teaching the additional
students in their classes,

Dir. Talpos acknowledged that the drop out rale may reach as high as thirty o forty

percent during the semester and that such a rate would often bring the number of students

2 Union exh. 4.
E The grievance in this matter was lodged this same date. Joint exh. 2.
i

U'nion exh. 5.



actually enrolled inoa class to below twenty-five, . Talpos also noted that Article XV1 - Class
Size = Section O describes the compensation to be paid to faculty whose classes exceed the
maximum. She argoed, however, that this section does not apply 1o distance learing and tha
online faculty are not entitled 1o an additional $30 per student under this section. Instead, she
said, the Callege should create an additional section when enrollment exceeds twenty-five and
compensale facalty for teaching an additional scction in such circumsiances.

Die. Talpos testified that Article X VI, the Distance Learning lanpuage of the contract, was
first agreed upon in carly 1990's when it dealt exclusively with distance learning, The language,
however, hos been carried over in subsequent contracts since then. Online teaching, she said, did
not begin until approximately 1999, She acknowledged that the contract itsell docs not requine
the addition of' a new section in an online class when enrollment exceeds twenty-five.

D, Talpos testified that while the overall drop out rate in her online classes may he as
high as thirty to forty percent, students drop out over the course of the entire semester so that
even if the class ends with twenty-five students, she will have taught more than that number
during the semester. She also noted that simply because a student drops out does not mean that
another will take his or her place. Students may not register after the fourth week of class.

D, Swan testified that his duties include curricular planning with particular responsibility
for general education and transfer programs, As such, he said, he supervises instruction to all
classes, including online and interactive television classes, except career programs, Dr. Swan
testified that all classes have the same expected outcomes. They all require a syvllabus, o text,
examination, and final grades regardless of whether the class is taught onling or in a classroom.

Dir. Swan stated that the maximom size of classes is set when the schedule is created, but



may be modified by the administration based upon student demuond. Detenmining that maximum
trzure, he said, takes into account the possibility of dropouts. According to Dr. Swan, the
misimium closs s1ze may be over and obove what the contract says, “Because of increasing
studlenst eorollment,” Dr, Swan said, “we have Dited capacitics knowing that they will exceed the
contract limits.” While a high deopout rate is one factor in determining maximum class sizes, he
saidd, i 1s nol the primary consideration, Instead, he said, be looks at the modality, the facility,
the capacity of technology, and student ability to master what the course may regueire, So, for
example, English and Speech classes have lower limits because of the challenges of dealing with
developmental students. The final class sive, he said, is determined at the same time as the final
erade raster aceording to the number of students who have a final letter grade or an incomplete.

If a2 final prade roster in any class, including an online class, excecds the maximum
number sel by contract, Dr, Swan said, an instructor may request overload compensation along
with submission of the final grade roster. [fthe faculty member fails to submit the request for
additional compensation, however, then he or she does not receive the overload compensation,
Mo other form of compenszation, [ir, Swan said, has ever been paid to faculty who teach classes
that exceeds the maximum number.

Dir. Swan testified that he is responsible for online courses. Dr. Stephanie Bulger, Vice-
President for Curriculum and Technology, he said, develops the sehedule and certifics training
for teachers, but it is his responsibility to approve the curriculum and to determine when 1o add
or cancel classes. He is also charped with overseeing and approving faculty assignments to teach
as well as for overload compensation when enrollment in classes exceed the contractual limits.

such overload compensation, he said, is provided only upon a teacher’s written request at the



conclusion of the semester, based upon the linal enrollment in the class,

Dre. Swan acknoswledped thae be has never received a request for extra compensation lor
excessive enrollment from a faculty member whe taught an online eourse. Inasmuch as he
approves the entire schedule, he takes mte account the number of classes and their sizes. For an
online class, he sad, Dr. Bulger sets the class size and submits the proposed schedule to him for
his approval. Fora schedule w be posted. he said. both be and Debraha Watson must approve it.

D, Swan testiled that online classes are similar w on-campus classes, and that class
sizes

differ for a variety of courses meluding onlive courses, For example, he said, while the
maximum class size for an on-campus course is penerally thirty-six, he said, English and Speech
classes have a maximum of twenty-five students, and laboratory courses are limited by the
number of lab stations available. IIenrollment exceeds those limits, he said, facully receive
additional compensation. In a regular class with a limit of thirty-six students, Dr, Swan said. a
new section of the class is opened il enrollment exceeds fifty. In the case of an interactive class,
however, a new seclion is not opened until the enrollment reaches sixty.

Other facts that bear upon the resolution of this case appear later in this Opinion and
Award.
DISCUSSTON:

The issue in this case is whether the Collepe violated Article XXX VI of the contract
when it enrolled more than twenty-five students in online classes. That question, in turn,
depends upon whether Article XVII of the contract limits the remedy available to afTected foulty

in such cases w an additional $30 for each student encolled in online courses above the



contractual limit of twentv-five

The facts of the case are not substantially disputed. The College concedes that more
students have been permutied o enroll in online elasses than the limit described in Article
HAEML Dby which unambiguously dictates that “the class size for any online course shall not
exceed twenly-five (23] students [or the term of this contract, . .7 The resolution of this case,
thus, tums upon whether the contract provides an exception 1o this mandate, or as the Collepe
arpres here, hmits the remedy available o affected faculty for its breach,

The College argues that Article XV1I(C) of the agreement limits the compensation due
faculty, including online facully, when their class sizes cxceed the “head count maximum.” and it
fixes that compensation at $30 per stwlent il affceted faculty apply for it in writing on forms
provided by the College.

The Union, for its part, underscores Dr. Talpos' testimony regarding her conversation
with the College’s negotiator, Jim Zeman, during negotiations in 2000 which resulted in the
Parties” adoption of Article XXXV of the contract. The College, however, objects that this
lestimony constitutes hearsay and is inadmissable, The Union, in turn, arpues that it is not
hearsay, and that even il it were, Mr. Zeman's remark was an admission against the College's
interest and, therefore, admissible.

[n the judgment of the Arbitrator, Ms, Talpos' testimony recounting an out-of-court
statement by a third person was offered for the truth of the matler asserted, namely that Article
XV does not modify Article XXXV Put differently, Ms. Talpos® recollection of Mr. Zeman's
statement was offered to show that the College understood that online faculty whose classes

excecded twenly-five students would not recerve an additional $30 per student becavse Aricle

L



XV would not apply to online classes. Reliance on such evidence is highly problematic for the
same reason thal alTidovats are madmissible as evidence - the inability of the respondent 1o
examine the witness's recollection of the events, As such, even if such a statement were deemed
an admission against mterest, 1f would provide the thinnest of reeds upon which to suppor the
Unton's claim. For these reasons, the Arbitrator rejects Ms, Talpos” deseription of Mr. Zeman's
statements a5 inodmissable hearsay,

Instead, however, the resolution of this case depends upon the proper interpeetation of the
contract language itself, and the touchstone for that proper resolution is the Parties” iment.” That
iz, did the Parties intend for Article XV to modify Article XXX VI 5o that an online faculty
member’s exclusive remedy when his or her class size exceeds twenty-five students is the §30
per student compenzsation deseribed in Article XVI? Or, on the other hand, did the Parties
envision that the class size limits for online classes set forth in Article XXX V1 were an exception
o the general class size dictates of Article XVII such that class size limits could not be exceeded
tor online courses and that the 30 per student compensation would not apply in the online
setting? For the ollowing reasons, the Arbitrator has determined that the Parties agreed that
Article XXXV meant whalt it said, thal online classes sizes would be capped at twenty-five
students.

First, the language of Article XXXV is unambiguous, directing that the class size for any

online class “shall not exceed twenty five students.”™ Such a clear directive can be disrcgarded

% “The primary poal of the . . . arbitralor is to delermine and carry out the mutusal
intent of the parties.” Elkouri & Elkour, How Arbitration Works (BNA Books, 4™
cd. at 343.) "The rule primarily to be observed in the construction of wrilten
agreements is that the interpreter must, if possible, ascertain and give effect to the
mutual intent of the parties.” fd at 348,
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only by compelling evidence that the Parties intended otherwise." and that the Collepe could, in
Lact. eneoll inore than twenty-five students. Under the College™s interpretation, thin plain
lampuege of Article XXXV would be rendered meaningless becanse there would be no limit
upon the College’s ability to enroll students in online courses, save perhaps those set forth in
Article XV (D) under which an additional section would have to be created if enrollment
veached at least hilty — twice the agreed upon limit, Such a reading of the contract would offend
the settled principle thal contracts should never be interpreted to render meaningless a clear
contraciual provision,

It 15 axiomatic in contract construction that an interpretation which tends to nullify

or render meaningless any part of the contract should be avoided because of the

general presumption that the parties do not carcfully write into a solemnly

nepotialed agreement words intended to have no effect.”

Next, the language of Article XV, applying as it does to “regular headcount
maximums,” applics generally to Wayne County Community College students except those
enrolled in English and Speech, as well as laboratory and shop classes, Article XXXV, by
contrast, is specific, applying only to a subset of classes. As an aid in contract interpretation,
Arbitrators oflen consider the maxim that “where there is conflict between specific langunge and
general language in an agreement, the specilic language will povern.""™ Thus, this conflict
should be resolved in favor of the more specific commands of Article XXV,

Moreover, the language of Article XXXVI and its bargaining history support the

; “If the language of an agreement is clear and unequivocal, an arbitrator penerally
will not give it a meaning other than that expressed.” Elkourd, supra n.7 at 345

: lohn Deere Tractor Co., 51 LA 631, 632 (Updegraff, 1946),

I Elkouri, supra note 7 at 356,




conclusion that the Parties intended Article XXXV o be an exception to the class size dictates
ol Article XV During those negotiations, the Union sought to cap online class sizes at twenty
students, while the College sought a maximum of thirty, The Parties compromised al twenly-
live. This bargmining suggests that the Parties viewed 1he question of class size for this tvpe of
class as signiticam, not merely a goal to be disregarded tor an additional $30 per student. Indeed,
if the Parties intended that the only remedy for faculty whose classes exceed twenty-live would
be the $30 per student stipend provided 1o other fculty whose classes exceed the “regular
headeount maximum,” then there would have been no reason for the Partics to have bargained
and included the specific limit set Torth in Article XXXV, Instead, the Parties viewed Article
KAV as anexception o Article XVII that, among other things, specifically limited online
class sizes o twenty-five students.”

Having concluded that the Parties intended the specific dictates of Article XXXV not to
be limited by Article XVI1, and that the College has breached that provision by permitting more
than twenty-five students to enroll, the remaining question goes to the appropriate remedy. First,
the Award in this matter will direct the College to cease and desist permitting enrollment in
online classes to cxceed twenty-five students. The Union, however, argues that online faculty
whose classes bave exceeded the contractual limit should be made whole for past instances in
which class sizes exceeded twenty-five,

While a make-whole remedy may be presumptively appropriate for contract violations

under different circumstances, the circumstances of this case, including the vomplex task of

1 [1 15 noteworthy in this regard, that no enline faculty member has requested
compensation under Article XVII (¢}, nor does the Union claim it here,
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fashioning such a compensatory remedy, persuade the Arbitrator that an order directing the
College to cease and desist permitting “1he class size for any online class to exceed twenty-{ive
students” is appropriate. The Collepe, aller all, will be reguired to alter its enrollment procedures
Lo preserve this promise — not a simple tsk. Thus, in the judgement of the Acbitrator, this
remedy will preserve the Union’s right 1o enforee its agreement, while affording the College the

opportunity o revise ils scheduling protocols o conform to the dictates of the contracl.,

AWARD:
For the foregoing reasons, the grievance is sustained. The College shall cease and desist

permitting the class size for any online class to exceed twenty-live students.

Fobert A, MceCo i)
Arhifrator

January 13, 2008
East Lansing, Michigan
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